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This is a fraud case brought by Plaintiffs Margaret
Tannenbaum (* Tannenbauni), Robert Morrison (“Mrrison”), and
Chri st opher Freeman (“Freenman”) agai nst Defendants Reint Brink
(“Brink™), Martin Brink, and S.A. Cub Oient (“Cub Oient”).

In their Conplaint, Plaintiffs allege a cormon |aw fraud and a
Racket eering I nfluenced Corrupt Organizations (“RICO') claim
agai nst Defendants. Presently before the Court are Defendants’
Motions to Dismiss, in which they nove to dismss for |ack of
subject-matter jurisdiction, |ack of personal jurisdiction, forum
non conveniens, inproper venue, and failure to state a cl ai mupon
which relief can be granted. For the reasons below, we w |
grant Defendants’ Mdttions to Disnmiss on the basis of forum non
conveni ens.

BACKGROUND

This case arises froma dispute over the ownership rights in
certain condom niunms that conpose Club Oient, a resort |ocated
in French St. Martin.' Defendants are the original devel opers
and partial owners of Club Oient and are St. Martin residents.
Plaintiffs are three individual owners of separate condom nium
units in Cub Oient. To appreciate the contours of the parties’
present dispute, a brief history of the devel opnent and ownership
of Club Oient is necessary.

According to the Conplaint, Brink owns or is affiliated with
a construction conpany called SCI de |la Baie Oientale (“SCl").
In 1979, SCI purchased the real estate on which Cub Oient is
now constructed. After the |l and purchase, Brink forned a second
conpany known as S.A Cub Oient (“SACO), which then devel oped,
and | ater operated, Club Orient. Because the resort included
condom niunms, Brink also fornmed the Copropriete de Cub Oient

! The island of St. Martin is divided between the northern half, which is
controlled by the French, and the southern half, which is controlled by the
Dutch. This dispute involves solely the French side of the island.



(“the Copro”), a condom nium associ ation required under French
law. As St. Martin is a French territory, the above conpanies
and the resort were all organi zed and operated under French | aw.
Plaintiffs contend that SACO attenpted to enter into two

separate “nine-year comercial |eases” with SCI in 1983 and 1988.
Apparently, under French law, this type of |ease allows the

| essee to renew the lease at will for an indefinite time period.
As a consequence, the “lease” effectively transfers the |essor’s
ownership interest to the | essee, in substance if not in nane.
Thus, in this particular scenario, the | eases would have given

Brink -- through SACO, the | essee -- full control over the
property then-owned by SCI, the lessor. The parties’
di sagreenent arises here over whether SCI did, in fact, still own

all of the property when the | eases were entered into.

Plaintiffs argue that before the 1983 and 1988 | eases were
executed, Brink sold several condom niumunits, including one to
Morrison. Despite selling the units prior to execution of those
| eases, Brink recorded the |leases as if they had been approved
and properly formalized by the new owners and the Copro.
Thereafter, Brink continued to operate as though the | eases were
in effect until 1992, when various owners began to voice their
concerns about the legal propriety of the | eases. Eventually,
after negotiations between the unit owners and Brink, the | eases
(which, according to Plaintiffs, never legally existed) were
cancel ed in August 1992. In place of the nine-year |eases, the
i ndi vi dual owners agreed to two-year cancel abl e managenent
contracts between thensel ves and SACO

Fol |l owi ng t he August 1992 agreenent to replace the nine-year
| eases with two-year managenent contracts, Brink continued to
sell Cub Oient condomniumunits. At sone point after August
1992, both Tannenbaum and Freeman purchased units at Cub Oient.
The purchase agreenent signed by Plaintiffs contained express
| anguage that the nine-year | eases were no longer in effect.
Despite paynent in full by Plaintiffs, Brink refused to record
t he deeds on grounds that there was a defect in his title. It is
uncl ear fromthe pleadings and affidavits whether Plaintiffs were
aware at that tinme that the deeds had not been recorded.

Regardl ess, the state of affairs remai ned unchanged until 1995
when Cub Orient was partially destroyed by a hurricane.

After the hurricane, Club Oient was not conpletely rebuilt
and reopened until md-1997. At that tinme, Martin Brink becane
involved in the resort’s operation. Sinultaneously with the
resort’s reopening, the Brinks began to reassert the validity of
the 1983 and 1988 conmercial |leases. In addition, during the
next several years, the Brinks began to operate portions of the
resort wi thout consultation fromthe Copro or unit owners.
According to Plaintiffs, the Brinks’ |ocation on the island
allowed themto circunvent French aw and to violate prior
agreenments w thout the know edge of the non-resident owners.

In February 1999, the Copro held its annual neeting during
whi ch the renewal of the current two-year nmanagenent contract was
to be negotiated. By this point in tine, the Brinks no | onger
had a majority interest in the Copro because they had sold nore
t han one-half of the condomi niumunits. During the neeting,



however, Brink clainmed an allegedly inproper proxy that allowed
himto retake the majority and name hinself chairman of the
neeting. After doing so, Brink broke off negotiations for the
t wo- year nmanagenent contract and sought a vote on reinstating the
ni ne-year commercial |eases. Despite his efforts, Brink was not
able to force a vote, and the 1999 neeti ng ended w t hout
resolution of the | eases.
After the 1999 neeting ended, the Brinks began conspiring to
reinstate the nine-year conmmercial |eases through other neans.
To that end, the Brinks fraudulently nodified the 1999 neeting s
mnutes to reflect that a vote approving the nine-year |eases had
taken place. The altered mnutes were then mailed to Copro
menbers, including the named Plaintiffs. Plaintiffs allege that,
under French | aw, association nmenbers have a limted period of
time to object to a neeting’s mnutes and that failure to object
constitutes approval of the mnutes. Because no such objection
took place within the tinme period, the Brinks sent out notices
that the commercial | eases had been approved at the 1999 neeti ng.
Shortly after, disgruntled owners began to question the
validity of the nine-year |eases and their “approval” at the 1999
neeting. Later, at the 2000 Copro general neeting, the owners
passed a resolution affirmatively stating that no vote on the
ni ne-year | eases was taken during the 1999 neeting. |In the face
of this resistance, Defendants filed several suits against
i ndi vi dual condom ni um owners and the Copro in the French courts
of St. Martin. In these suits, Defendants apparently cl ai mthat
the 1983 and 1988 commerci al | eases were never term nated and
that they were properly readopted in 1999. As a result,
Def endants are petitioning the French court to force execution of
the commercial |eases. Wile still defending these ongoing suits
in St. Martin, Plaintiffs filed this action in Philadel phia in
June 2000.

DI SCUSSI ON
Jurisdiction
A Subj ect-matter jurisdiction
First, Defendants nove to dismss for |ack of subject-matter
jurisdiction pursuant to Fed. R Cv. P. 12(b)(1). [In response,

Plaintiffs argue that diversity jurisdiction exists under 28
US C 8§ 1332(a), as well as federal question jurisdiction under
28 U.S. C. § 1331.

As the opposing parties in this case hail fromdifferent
countries, they are clearly diverse for purposes of § 1332. See
8§ 1332(a)(2). However, 8 1332 also requires an anount in
controversy that “exceeds the sum or val ue of $75, 000, exclusive
of interest and costs . . .” 8§ 1332(a). Notw thstanding that

clear requirenent, Plaintiffs state in both their Conplaint and



Response that the anmount in controversy for the instant case
“exceeds $50,000.” (Conpl. at 3; PItf. Resp. at 2). C(bviously,
this statement is insufficient to neet the anmount in controversy
requirenent under § 1332.% As a result, Plaintiffs have not
established diversity jurisdiction. However, Plaintiffs have

al so pleaded a federal RICO claim which is sufficient to confer
federal question jurisdiction over that claimand to allow us to
exerci se suppl enental jurisdiction over the remaining comon |aw
fraud claim See 8§ 1331 (federal question jurisdiction); see
also 28 U S. C. § 1367(a) (supplenental jurisdiction).
Accordingly, we will deny Defendants’ Mtions wth respect to

subject-matter jurisdiction

B. Personal jurisdiction

Next, Defendants nove to dism ss for |ack of persona
jurisdiction. Wether personal jurisdiction over an out-of-state
defendant exists is a two-part inquiry. First, a court nust
determ ne whether the |long-armstatute of the forum state woul d
allow the courts of that state to exercise jurisdiction over the
defendant. See Fed. R GCv. P. 4(e)(1). |If the forumstate
woul d allow jurisdiction, then the court nust determine if
exerci sing personal jurisdiction over the defendant woul d be
consistent wwth the Constitution’s Due Process C ause. I no

| ndus. v. Kiekert AG, 155 F.3d 254, 259 (3d Cir. 1998).

Pennsyl vania’s | ong-arm statute authorizes the exercise of

2 Congress increased § 1332’s anount in controversy requirenment from $50, 000
to $75,000 in 1996. See Pub. L. 104-317, 110 Stat. 3850 (1996).



personal jurisdiction to the maxi num extent allowed by the

Constitution. See 42 Pa. C.S. A 8 5322(B); Vetrotex Certainteed

Corp. v. Consolidated Fiber dass Prods. Co., 75 F.3d 147, 150

(3d Gr. 1995). As a result, the Court need only anal yze the
first part of the inquiry: whether the exercise of persona
jurisdiction would conformwi th the Due Process C ause.

There are two di stinct bases upon whi ch personal
jurisdiction can be prem sed -- general jurisdiction and specific
jurisdiction. General jurisdiction exists when, regardl ess of
where the particular events giving rise to the litigation
occurred, the defendant has conti nuous and systematic contacts

with the forum state. See Helicopteros Nacional es de Col unbia v.

Hall, 466 U. S. 408, 414 n.9 & 416, 104 S. (. 1868, 80 L. Ed. 2d
404 (1984). In contrast, specific jurisdiction exists when the
events giving rise to the action are related to the forumstate
and the defendant has m ni num contacts with the forum state. Id.
at 414 n. 8.

In this case, Plaintiffs do not argue that Defendants had
conti nuous and systematic contacts with the forum state such that
this Court could exercise general jurisdiction. Rather,
Plaintiffs contend that “defendant ained his tortious activity at
this Commonweal th.” (Pltf. Resp. at 4). Thus, Plaintiffs
mai ntain that this Court may exercise specific persona
jurisdiction over Defendants based on Defendants’ contacts with

the forum W agree.



Recently, the United States Court of Appeals for the Third
Circuit recounted the nowfamliar two-part test for specific
jurisdiction:

First, the Plaintiff nust show that the

def endant has constitutionally sufficient

“m ni mum contacts” with the forum See
Burger King Corp. v. Rudzewicz, 471 U S. 462,
474, 105 S. . 2174, 85 L. Ed. 2d 528
(1985). Second, for jurisdiction to be
exerci sed the court nust determne, inits

di scretion, “that to do so would conport with
‘traditional notions of fair play and
substantial justice.”” See Vetrotex, 75 F.3d
at 150-51 (citing International Shoe Co. V.
Washi ngton, 326 U.S. 310, 66 S. C. 154, 90
L. Ed. 2d 95 (1945)).

Ilmb I ndus., 155 F.3d at 259.

In the instant case, Plaintiffs argue that the fraudul ent
m nutes mail ed by Defendant to Tannenbaum i n Pennsyl vani a
constituted a “*fraud based tort,” which is sufficient to
establish m nimumcontacts. It is well-established that
directing tortious activity at a forumcan be enough to establish

m ni mum contacts for due process purposes. See, e.qg., Calder v.

Jones, 465 U. S. 783, 104 S. C. 1482, 79 L. Ed. 2d 804 (1984);
| I ndus., 155 F. 3d at 260-61. Because nmuch of this litigation

centers on the allegedly fraudul ent 1999 Copro neeting m nutes,
and the role they played in propagating the |arger fraud agai nst
Plaintiffs, the mailing of those m nutes to Tannenbaumis
sufficient to allow exercise of specific jurisdiction over

Def endant s. See Calder, U S. at 788-90; Carteret Savi ngs Bank,

FA v. Shushan, 954 F.2d 141, 146-47 (3d CGr. 1992) (“clearly an

allegedly tortious act commtted within the forum state which

causes injury to a resident of that state . . . conforns with due



process”); Elbeco Inc. v. Estrella de Plato, Corp., 989 F. Supp

669, 677 (E.D. Pa. 1997) (finding m ninmmcontacts where all eged

m srepresentations were directed at Pennsyl vani a); Feinburg, Inc.

V. Central Asia Capital Corp., 936 F. Supp. 250, 257 (E.D. Pa.

1996) (finding mninmmcontacts where all eged fraudul ent
facsimles were directed at Pennsyl vani a).

Havi ng found sufficient mninmumcontacts, we nust now
exam ne whet her exercising personal jurisdiction over Defendants
woul d of fend traditional notions of “fair play and substanti al

justice.” See Burger King Corp., 471 U S. at 477. Defendants

have the burden of persuasion on this issue and nust denonstrate
that asserting jurisdiction would be unconstitutional. See

Mell on Bank (East) PSFES v. Farino, 960 F.2d 1217, 1226 (3d Cr.

1992). To neet their burden, Defendants nust show why
jurisdiction is unreasonable in light of a nunber of factors

articulated by the Suprene Court. See Burger King Corp., 471

US at 477; see also Wrld Wde Vol kswagen Corp. v. Waodson, 444

U.S. 286, 292, 100 S. C. 559, 62 L. Ed. 2d. 490 (1980) (listing
factors such as burden on defendant, forumstate' s interests, and
plaintiff’'s interests in obtaining convenient relief).

Here, Defendants fail to address the second part of personal
jurisdiction test at all. As a result, they have clearly not net
their burden. W note that, even if Defendants had proffered an
argunment, it does not appear that this is the type of “conpelling
case” that offends traditional notions of fair play and

substantial justice. See Burger King Corp., 471 U. S. at 477.

Accordingly, we find that Plaintiffs have nade a sufficient



showing to allow this Court to exercise personal jurisdiction

over Defendants.

1. Forum Non Conveni ens

Next, Defendants argue that jurisdiction aside, this Court
shoul d dism ss this action for forumnon conveniens. It is true
that, even where a Court has jurisdiction over a given action, it
may di sm ss that action under the doctrine of forum non

conveni ens. See Piper Aircraft Co. v. Reyno, 454 U.S. 235, 257,

102 S. &. 252, 70 L. Ed. 2d 419 (1981). There is, however, a
strong presunption in favor of the plaintiff’s choice of forum
and it will be disturbed only when that choice would be
oppressive to the defendant or inappropriate for admnistrative
or |legal reasons. 1d. at 240. A defendant noving to dism ss on
forum non conveni ens grounds has the “burden of persuasion as to
all elenments of the forum non conveniens analysis.” Lacey v.

Cessna Aircraft Co., 862 F.2d 38, 43-44 (3d GCr. 1988) (" Lacey

I”). To satisfy his burden, a defendant nust show that: (1) an
adequate alternative forumexists and (2) the public and private
interest factors weigh heavily in favor of dismssal. Lacey v.

Cessna Aircraft Co., 932 F.2d 170, 180 (3d G r. 1991) (“ Lacey

[1”7). We turn to these el enents next.

A. Al ternative Forum

“The requi renent of an adequate alternative forumis

generally satisfied ‘when the defendant is ‘anmenable to process’

in the other jurisdiction. Id. (citing Piper, 454 U S. at 254



n.22). However, “if the alternative forumoffers a clearly
unsatisfactory renedy, it will nonethel ess be inadequate.” 1d.
Def endants are all citizens of French St. Martin, and it is

undi sputed that they are anenable to process there. In addition,
there is no indication that the renedy available in the French
courts is less than adequate. As a result, we find that

Def endants have satisfied their burden for establishing an

adequate alternative forum

B. | nterest Factors

1. Private Interest Factors

In addition to establishing an adequate alternative forum
Def endants nust al so show that the private and public interest
factors weigh heavily in favor of dismssal. The private
interest factors to be considered are: (1) the relative ease of
access to sources of proof; (2) the availability of conpul sory
process for attendance of the unwilling; (3) the cost of
obt ai ni ng attendance of the willing; (4) the possibility of view
of the premses, if view would be appropriate; (5) all other
practical problens that nake trial of a case easy, expeditious,

and i nexpensive. |d. (citing Gulf Gl Corp. v. Glbert, 330 US

501, 508, 67 S. C. 839, 91 L. Ed. 1055 (1947)).

Addressing the first factor, the sources of proof in this
case appear to be alnost entirely in St. Martin. The controversy
revol ves around a resort located in St. Martin. The neeting
m nutes at issue were taken at a neeting held in St. Martin, and

the mnutes were |later altered in St. Martin. Simlarly, the



contracts and | eases underlying the alleged fraud were nade in
St. Martin and presumably the originals still reside there.
Finally, the Defendants’ sources of proof, including docunents
and wi tnesses, obviously are in St. Martin.

Turning to the second and third factors, the issues
surroundi ng appearance of willing and unwilling w tnesses al so
mlitate in favor of trial in St. Martin. Plaintiffs nmake nmuch
of the fact that their w tnesses would be other condom ni um
owners who are either Anmerican or European. (Pltf Resp. at 8;
Tupitza Aff. at 6). However, it is unclear how this reconmends
having a trial in Philadel phia over St. Martin. O the 58 owners
of condom niuns, only one other than Tannenbaum resides in
Pennsyl vani a. ®* The rest of the owners are spread out across the
United States, Europe and the Caribbean. Assum ng these
W t nesses woul d appear willingly, nost, if not all, would require
air travel to Phil adel phia. O course, if any of these w tnesses
were unwi I ling to appear, a Pennsylvania court could not conpel
themto do so.* In addition, there is no indication that any
W tness has a connection with this forum asi de from Tannenbaum
who lives in the Commonweal th. ® Conversely, each owner, by

definition, has a significant connection to St. Martin by virtue

1t appears fromthe honeowners list that this sole condominiumunit is owned
by the estate of a now deceased individual, which suggests that this is an
unlikely source for a witness. See Club Oient Honeowners address list at 6
(listing Estate of WIIliam Fogel as owner of Unit 54).

*“ Under Fed. R Cv. P. 45(b)(2), a subpoena conpelling a witness to appear at
trial may only be served within 100 mles of the courthouse where the trial
i s being held.

° I ndeed, even the other two nanmed Plaintiffs are not Pennsyl vani a residents;
Freeman and Morrison live in Toronto and Massachusetts respectively.

10



of owning a residence on the island. Mreover, as Plaintiffs’
own exhi bits suggest, air travel to St. Martin is not appreciably
nore difficult or expensive than air travel to Phil adel phia from
poi nts around the globe. Finally, Defendants and their w tnesses
are already in St. Martin, thus nmaking that forumsignificantly
nore convenient for them

Wth respect to the fourth factor, Plaintiffs claimthat
viewng the premses is irrelevant in this matter because the
case involves a harmthat cannot be viewed. (Pltf. Resp. at 8).
Al t hough that may be true, the alleged fraud arises directly from
conduct involving the resort |ocated in, and conmerci al
transactions that emanated from French St. Martin. To the
extent that viewi ng the prem ses may becone necessary, it clearly
wei ghs in favor of holding trial in St. Martin.

Finally, we discern no considerations that inplicate the
final catch-all factor. Wile we recognize that Plaintiffs may
i ncur sonewhat greater expense conducting a trial in St. Martin
rat her than in Phil adel phia, there is no evidence that
Plaintiffs’ financial circunstances are so dire as to outweigh

the other factors. Conpare Kristoff v. &is Elevator Co., G v.

A. No. 96-4123, 1997 W. 67797, at *2, *4 (E.D. Pa. Feb. 14, 1997)
(rejecting financial hardship argunent where Plaintiff had to
save $2,500 within 3 nonths, and dism ssing for forum non

conveniens) with MKrell v. Penta Hotels (France), S.A. , 703 F.

Supp. 13 (S.D.N. Y. 1989) (finding that defendant’s inconveni ence
of litigating in New York outweighed by financial hardship to
plaintiff who had | ess than $50 cash and over $10,000 in nedica

11



bills). As we noted above, the other two naned Plaintiffs wl|

i ncur travel and related expenses to litigate in Phil adel phia,
just as they would in St. Martin. Mre significantly, Plaintiffs
are already defending a substantially simlar action in French
St. Martin, which suggests that conducting this trial there would
not be unduly burdensone. |If anything, the related nature of the
cases weighs in favor of holding the trial in St. Martin for

pur poses of adm nistrative ease and reduci ng duplicative costs.
Bal ancing all of the private interest factors, we find that they

wei gh heavily in favor of dism ssal.

2. Public Interest Factors

The relevant public interest factors a court nust consider
are the: (1) admnistrative difficulties flowng fromcourt
congestion; (2) local interests in having |ocalized controversies
decided at hone; (3) interest in having a trial of a diversity
case in a forumthat is home with the [aw that nust govern the
action; (4) avoidance of unnecessary problens in conflicts of
| aws or application of foreign |aw, and (5) unfairness of
burdening citizens in an unrelated forumwth jury duty. Lacy
Il, 932 F.2d at 180 (citing Piper, 454 U S. at 241 n.6). In
considering these factors, we find that Pennsyl vania has no
connection with this cause of action other than the fact that the
fraudul ent m nutes were nailed to Tannenbaum at her Pennsyl vani a
hone.

The first public interest factor appears inapplicable as

neither party asserts that court congestion has any bearing on

12



this action. The second factor, however, weighs in favor of

trial in French St. Martin. The entire controversy invol ves
transactions and events occurring in St. Martin. Wile
Tannenbaum i s a Pennsyl vani a resident, no other nanmed Plaintiff,
Def endant, or potential w tness has any connection beyond this

[ awsuit with Pennsylvania. The only commonality any of the
parties have is their interest in Cub Oient, and their property
| ocated there.

Li kewi se, application of the third, fourth and fifth factors
to this case recommends trial in St. Martin. There is already
litigation proceeding in the French courts in St. Martin between
these parties. W recognize that this litigation does not
address the fraud allegedly commtted by Defendants. It is
cl ear, however, that the litigation does involve the various
commerci al transactions that underlie the fraudul ent schene.

More inportantly, the disposition of this case requires an
application of French |aw to, anong other things, the operation
and effect of the nine-year comercial |eases and the two-year
managenent contracts. In addition, French | aw controls the rules
applicable to the Copro, and the corporate formalities necessary
for a condom ni um associ ation to function. French courts in St.
Martin are clearly in a better position than this Court to

eval uate these | egal issues. Mreover, the ongoing litigation in
St. Martin suggests that the French courts, as well as being
better versed in French |aw, are already famliar with many of
the factual issues in this case. Finally, we see nothing to

favor the burdening of citizens of the Eastern District of

13



Pennsylvania with jury duty to help resolve a matter invol ving
French | aws, occurring in a French territory, and affecting
al nost exclusively non-residents of Pennsyl vani a.

Based on the above, we conclude that the public interest
factors weigh heavily in favor of dism ssal. As an adequate
alternative forumexists in St. Martin, and the private and
public interest factors are clearly in favor of a trial in St.
Martin, we will grant Defendants’ Mtions to Dismss on forum non

conveni ens grounds. See Kristoff, 1997 W. 67797 (di smssing for

f orum non conveni ens). °

CONCLUSI ON
For the foregoing reasons, we will grant Defendants’ Mdtions
to Dismss for forum non conveni ens and dismss Plaintiffs’

Conpl ai nt w t hout prejudice.

® As we will dismiss on forumnon conveni ens grounds, we need not address
Def endants’ notions to dismss for inproper venue and failure to state a
claim In addition, we note that Defendant Martin Brink filed a notion to
di smiss on COctober 10, 2000, and Defendant S.A. Cub Oient filed a notion
to dism ss on Cctober 25, 2000. The parties are represented by the sane
counsel, and these two notions are alnost identical. Al though we are
uncertain why counsel chose to file the sane notion twi ce, the attached
Order disposes of both notions. Moreover, because our Order dism sses on
the basis of forumnon conveniens, it also effectively dism sses wthout
prejudi ce the action agai nst Defendant Reint Brink who was not named in the
above notions.
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